STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF REAL ESTATE,

Petiti oner,
VS. CASE NO 96-5107
TAM N. SHI GLEY

Respondent .

N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the D vision of Adm nistrative Hearings,
by its duly designated Admnistrative Law Judge, Susan B
Kirkland, held a formal hearing in this case on January 31, 1997,
in West Pal m Beach, Florida, by video tel econference.

APPEARANCES

For Petitioner: Geoffrey T. Kirk, Senior Attorney
Legal Section - Suite North 308
400 West Robi nson Street
Hur st on Bui |l di ng, North Tower
Ol ando, Florida 32801-1772

For Respondent: No appear ance.

STATEMENT COF THE | SSUES

Whet her Respondent violated Sections 475.25(1)(b), (e), (k),
and Section 475.42(1)(b), Florida Statutes, and Rule 61J-14. 009,
Florida Adm nistrative Code, and if so, what penalty should be

i nposed.



PRELI M NARY STATEMENT

On February 24, 1995, the Departnent of Business and
Prof essional Regulation, D vision of Real Estate (Departnent),
filed an adm nistrative conplaint against Respondent, Tam N.
Shigley (Shigley), alleging that she violated Sections
475.25(1)(b), (e),(k), and Section 475.42(1)(b), Florida Statutes,
and Rule 61J2-14.009, Florida Admnistrative Code. Shi gl ey
requested an admnistrative hearing, and the case was forwarded
to the Division of Adm nistrative Hearings on Cctober 31, 1996
for assignnent to an Adm ni strative Law Judge.

At the final hearing, Shigley failed to appear. Respondent
called two witnesses and entered 11 exhibits in evidence.

The transcript was filed on February 20, 1997. At the final
hearing counsel for Petitioner stated Petitioner would file
proposed recomended order within ten days of the filing of the
transcri pt. The parties did not file proposed recomended
orders.

FI NDI NGS OF FACTS

1. Respondent, Tam N. Shigley (Shigley) was provided notice
of the final hearing in this case by Notice of Hearing by Video
dated Decenber 6, 1996. The final hearing was scheduled to
commenced at 9:00 a.m on January 31, 1997. The Adm nistrative
Law Judge and counsel for Petitioner waited until 9:15 a.m to

commence the hearing, but Shigley did not appear. Shigley did



not advise either the Division of Adm nistrative Hearings or the
Petitioner that she would not be appearing at the final hearing.

2. Shigley is now and was at all tinmes material to this
proceeding a licensed Florida real estate salesperson, issued
i cense nunmber 0465639.

3. On WMarch 27, 1994, Shigley was enployed by First
Nati onwi de Mortgage. She negotiated a contract between Bich Hue
and Mnh Huynh (hereinafter Buyers) and Lois A  Hopwood
(hereinafter Seller) for the purchase of a house located in
Sunrise, Florida. Shigley was listed as the contract escrow
agent on the contract.

4. Shigley received a check for $5,500 fromthe Buyers as a
deposit to be held in escrow until the closing. Shi gl ey cashed
the check and did not deposit the proceeds of the check in an
escrow account .

5. Shigley s enployer was unaware that Shigley had accepted
the check, had cashed the check, and had not deposited the check
in the escrow account.

6. At the closing of the real estate transaction, Shigley
did not have the $5,500 which she had received from the Buyers
and stated that she had | ost the noney.

7. On May 23, 1994, Shigley entered into an agreenment with
the seller in which she agreed to pay the Seller the $5,500

within six nonths and that if she did not repay the noney within



the specified tinme that the Seller would report Shigley' s actions
to the Real Estate Board.

8. Shigley did not repay the noney to the Seller.

9. Mchael Mllard filed a conplaint with the Broward
County Sheriff’s Departnent in March, 1995, alleging that Shigley
had absconded with $1350 whi ch he had given her as a deposit on a
| ease.

10. On March 14, 1995, Harvey Kosberg filed a conplaint
with the Departnent of Business and Professional alleging that
Shigley, while registered as a sal esperson with Rainbow Realty
had acted as a broker and took and kept noney in her nane.

11. The Departnent undertook to investigate the allegations
of M. Kosberg and was unable to |ocate Shigley. She did not
have a telephone listing, and the post office did not have a
forwardi ng address for her.

CONCLUSI ONS OF LAW

12. The Di vi si on of Adm ni strative Hear i ngs has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

13. Petitioner has alleged that Respondent viol ated
Sections 475.25(1)(b),(e), (k) and Section 475.42(1)(b), Florida
Statutes, and Rule 61J2-14.009, Florida Admnistrative Code.
Petitioner is seeking the revocation of Respondent’s |icense as a
real estate sal esperson. Petitioner has the burden to establish

by clear and convincing evidence the allegations set forth in the



adm ni strative conplaint. Ferris v. Turlington, 510 So.2d 292

(Fla. 1987).
14. Sections 475.25(1) (b), (e), (k), Fl ori da St at ut es,
provi de:
(1) The commission may deny an application
for licensure, registration, or permt, or
r enewal t her eof ; may place a |icensee

registrant, or permttee on probation; my
suspend a license, registration, or permt
for a period not exceeding 10 years; my
revoke a license, registration, or permt;
may inpose an admnistrative fine not to
exceed $1,000 for each count, or separate
of fense; and may issue a reprinmand, and any
or all of the foregoing, if it finds that the
| i censee, regi strant, permttee, or
appl i cant:

* * * %
(b) Has been guilty of fraud or
m srepresentation, conceal nment, fal se
prom ses, false pretenses, dishonest dealing
by trick or schenme, or device, culpable
negligence, or breach of trust in any
busi ness transaction in this state or any
other state, nation, or territory; has
violated a duty inposed upon himby | aw or by
the terns of a listing contract, witten,
oral, express, or inplied, in a real estate
transacti on; has ai ded, assi st ed, or
conspired with any other person engaged in
any such msconduct and in furtherance
thereof; or has fornmed an intent, design, or
schene to engage in any such m sconduct and
commtted an overt act in furtherance of such
intent, design, or schene. It is imateria
to the guilt of the licensee that the victim
or intended victim of the msconduct has
sustai ned no damage or |loss; that the damage
or loss has been settled and paid after
di scovery of the msconduct; or that such
victimor intended victimwas a custoner or a
person in confidential relation wth the
licensee or was an identified nenber of the
general public.



(e) Has violated any of the provisions of
this chapter or any |lawful order or rule nmade
or issued under the provision of this chapter
or chapter 455.

* * * %

(k) . . .[Has failed, if a salesperson, to
i mredi ately place wth hi s regi stered
enpl oyer any noney, fund, deposit, check, or
draft entrusted to him by any person dealing
with him as an agent of his registered

enpl oyer.

15. The Departnent has established by clear and convincing
evidence that Shigley violated Sections 475.25(1)(b),(e), (k),
Florida Statutes, by accepting, cashing, and not depositing the
check from Bi ch Hue and M nh Huynh in an escrow account. Further
Shigley failed to give the noney to the Seller or to return the
funds to the Buyers.

16. Section 475.42(1)(b), Florida Statutes, provides:

No person licensed as a salesperson shall
operate as a broker or operate as a
sal esperson for any person not registered as
hi s enpl oyer.

17. The Departnent has established by clear and convincing
evidence that Shigley violated Section 475.42(1)(b), Florida
Statutes by acting as a broker in the transaction involving the
Huynhs and Ms. Hopwood by negotiating a contract for sale and
purchase of property and collecting a deposit as escrow agent.

18. Rule 61J2-14.009, Florida Adm nistrative Code provides:

Every sal esperson who receives any deposit,
as defined above, shall deliver the sanme to
the broker or enployer no later than the end
of the next business day follow ng receipt of
the itemto be deposited. Saturday, Sundays

and | egal holidays shall not be construed as
busi ness days. Recei pt by a sal esperson or



any other representative of the brokerage
firm constitutes receipt by the broker for
pur poses of 61J2-14.008(1)(d), Fl ori da
Adm ni strati ve Code.

19. The Departnent has established by clear and convincing
evidence that Tam Shigley violated Rule 61J2-14.009, Florida
Adm nistrative Code by failing to deliver the check from the

Huynhs to a broker or her enployer.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usions of
Law, it is

RECOVWENDED that a Final Order be entered finding that Tam
N. Shi gl ey vi ol at ed Sections 475.25(1)(b), (e), (k), and
475.42(1)(b), Florida Statutes, and Rule 61J2-14.009, Florida
Adm ni strative Code and revoking her license as a real estate
sal esper son.

DONE AND ENTERED in Tall ahassee, Leon County, Florida, this

11'" day of March, 1997.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 11th day of Mrch, 1997.

COPI ES FURNI SHED:

CGeoffrey T. Kirk, Senior Attorney
Departnent of Busi ness and Prof essi onal
Regul ation/ Di vision of Real Estate
400 West Robinson Street, Suite N 308

Ol ando, Florida 32801-1772

Tam N. Shi gl ey
5834 Autum Ri dge Road
Lake Wrth, Florida 33463



Henry M Sol ares, Division Director
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802-1900

Lynda L. Goodgane, Ceneral Counse
Departnent of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street, Northwood Centre
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormmended order should be filed with the agency that w ||
issue the final order in this case.



